CASE STUDY

Deloitte: Due diligence key
to thwarting GDPR risk
Since the EU’s GDPR came into effect in May 2018, its importance to
companies across sectors has changed significantly, particularly as a
focus in M&A.
Mark Steele, who leads the deal technology programme at professional
services firm Deloitte, says that GDPR has moved up from being only
one of many considerations “as part of the deal process to being a core
consideration” today.
Without doubt, multi-million pound fines by regulators for GDPR
infringements have had the effect of elevating the importance companies
assign to compliance with the law. But just as important is the potential
longer-term financial impact a breach can have on a company.
Taking GDPR Compliance Seriously
“Nobody wants the reputation damage or economic risk of a breach
or the breach response,” says Steele, who adds that such is the level of
concern around GDPR non-compliance. “I’ve seen organizations walk
away from a deal on the basis of it.”
As an adviser, Steele’s experience of this is not unique. Across EMEA
and beyond, many companies and private equity firms will have decided
against buying a company or asset because of concerns over the target’s
data protection and compliance with the new regime.
In fact, more than half (55%) of the 539 corporate, private equity and
advisory practitioners we surveyed cross EMEA said they had worked
on deals that were withdrawn for this reason.
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Pulling back is, of course, one option. But Steele says many acquirers
have persevered.
He says: “I’ve seen people putting in £1-£4 million budgets to bring
up the standards of an organization that they’re acquiring. Equally I’ve
seen rapid action plans to take control of cyber security and the GDPR
issue that kick in between signing and day one, and seen people
put adjustments in offer packages to address underinvestment with
buyers observing that it should therefore come off the price.”
Ensure GDPR Compliance from Day One
Proper due diligence can, and should, unearth any number of
potential risks. However, one common problem has been companies
believing they are GDPR compliant, when, in fact, they are not.
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This, in many cases, is because companies accepted non-legal advice
on GDPR, which focused on mapping data flows and other functional
aspects of their data collection and storage, and not, in practice, on
what GDPR meant for their underlying contracts and relationships with
customers.
Together with this, public records of data breaches, internal
reporting systems, IT governance structures, board minutes and
third-party testing all feed into a comprehensive diligence
assessment. “Everyone has accepted this area has to be looked at,
and that there is zero tolerance from the regulator. You have to get
into the weeds to deal with it,” says Steele. “People are moving
early in the diligence process to do what mitigation and triage
needs to be in place on day one.”

DatasiteOne, a market-leading SaaS due diligence platform,
enables dealmakers around the world to focus on the deal, not
the data room. Sophisticated analytics, ironclad security and
world-class support make DatasiteOne the cloud-based virtual
data room of choice for M&A and securities professionals in
more than 170 countries.
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