
TIM HICKMAN
PARTNER, WHITE & CASE

White & Case: GDPR – buyer 
and seller beware   
The implementation of the EU’s GDPR last year marked a watershed 
moment for consumers, giving them greater rights and control over how 
companies use their personal data than ever before.  

For companies, the impact of GDPR on how they use and manage 
consumer data has been no less profound. Substantial amounts of time  
and resources have been invested by companies that fall within the scope  
of GDPR to ensure they are compliant with it. 

Due Diligence Essential  
The threat of being fined up to 4% of annual revenues by regulators for 
non-compliance has helped. A fine, however, is not the only financial 
consequence companies have needed to be aware of.

Those seeking to make an acquisition, or sell an asset, need to fully 
understand to what extent the asset in question is compliant with GDPR,  
as this can have a material impact on the total price of the transaction.  
It can also determine whether a deal goes ahead, or not. 

“We have yet to see a transaction totally derailed by GDPR issues,” says Tim 
Hickman, partner at White & Case. “But we have seen issues that impact the 
deal value. In one case, the seller, on the surface, had a good data story to 
tell, but when we peeled back the veneer it turned out they had put policies 
in place immediately prior to the bidding process and there were lots of 
compliance failures. The buyer had to hire an expert to work out the cost of 
putting it right, and the sale price was reduced accordingly.”
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In this transaction, compliance issues were caught in the due diligence 
phase before the transaction was completed, which highlights that 
proper data protection due diligence was carried out. 

Accountability in Action  
However, in other cases, acquirers have failed or were unable to run 
proper due diligence on the seller’s data protection, resulting in fines 
by regulators for small to large-scale data security breaches some years 
after acquisitions have been completed. 

In July this year, for example, the UK’s Information Commissioner’s 
Office, the country’s data regulator, said it intended to fine hotels group 
Marriott International £99.2 million for GDPR infringements relating to  
a cyber breach in 2014 which involved vast amounts of personal data. 
The breach was of a guest database owned by Starwood, a rival hotel 
and leisure group that Marriott acquired in 2016. 

“GDPR makes it clear that organisations must be accountable for the 
personal data they hold,” said Information Commissioner Elizabeth 
Denham. “This can include carrying out proper due diligence when 
making a corporate acquisition, and putting in place proper 
accountability measures to assess not only what personal data has  
been acquired, but also how it is protected.”

A Constant Investment  
Irrespective of whether a company is buying or selling, Hickman says 
GDPR compliance is a constant investment. “It is not something you  
do once and then it’s done,” he says. “Businesses are constantly 
implementing new technologies and every time you do something  
new with information about people, the GDPR imposes an explicit 
obligation on you to be compliant. GDPR compliance is a journey,  

not a destination.”

ABOUT WHITE & CASE

White & Case is one the leading 

international law firms serving 

companies, governments and 

financial institutions. 

DatasiteOne, a market-leading SaaS due diligence platform,  
enables dealmakers around the world to focus on the deal, not  
the data room. Sophisticated analytics, ironclad security and  
world-class support make DatasiteOne the cloud-based virtual  
data room of choice for M&A and securities professionals in  
more than 170 countries. 

EMEA +44 (0)20 3031 6300   US 888.311.4100   APAC +852 3905 4800 
email  info@merrillcorp.com   web merrillcorp.com

© Merrill Communications LLC. All rights reserved. All trademarks are property of their respective owners.   

#DatasiteOne


